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Organize.

5) Convention concerning the Application of the Principles of the Right to
Organize and to Bargain Collectively.
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6) Convention concerning Protection and Facilities to be Afforded to Workers'
Representatives in the Undertaking.
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7) Convention concerning Protection of the Right to Organize and Procedures

for Determining Conditions of Employment in the Public Service.
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No.l, para. 506(a) concerning Complaints against the Government of the
Republic of Korea presented by the Korean Confederation of Trade
Unions(KCTU), the Korean Automobile Workers’ Federation(KAWF), the
International Confederation of Free Trade Unions(ICFTU) and the Korean
Metal Workers' Federation(KMWEF).
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responsibilities prohibited from establishing their own organizations
but that large categories of public servants are excluded from joining
POWAs. In effect, the Committee had previously noted with concern
(see 309th Report, para. 144; 320th Report, paras. 509 and 510) that in
addition to public servants from grades 1 to 5, public servants
involved in personnel and confidential work, budgeting and
accounting, receiving and distributing goods, supervising general
service staff, secretarial work, guarding security facilities and driving
passenger cars or ambulances were excluded from joining POWAs. In
view of the restrictions on the right to associate of a wide range of
public servants, the Committee would, once again, draw the
Government'’s attention to the fundamental principle that all public
service employees, with the sole possible exception of the armed
forces and the police, should be able to establish organizations of
their own choosing to further and defend the interests of their
members (see Digest, op. cit, para. 206). The Committee would
therefore request the Government to continue to extend the right of
association to all those categories of public servants who should

enjoy this right in accordance with freedom of association principles).
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(Furthermore, the Committee notes the Government’s statement that
the right to organize of public servants was one of the issues on the
agenda of the Tripartite Commission for discussion during the year
2001. Accordingly, the Subcommittee on the Basic Labour Rights of
Public Officials was established on 17 July 2001 to discuss the form
and contents of legislation concerning the Public Officials’ Union
(POU) as well as the timing for the introduction of the POU. The
Committee further notes that while the Government firmly believes
that the right of public officials to organize should be guaranteed as
a basic labour right, opposing views exist on when and how to
recognize this right. Hence, the Government will make a careful
decision, taking into account general public opinion as well as the
outcome of the discussions at the abovementioned Subcommittee. In
this respect, the Committee would recall that the denial of workers in
the public sector to set up trade unions, where this right is enjoyed
by workers in the private sector, with the result that their
“associations” do not enjoy the same advantages and privileges as

“trade unions”, involves discrimination as regards government-
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employed workers and their organizations as compared with private
sector workers and their organizations. Such a situation gives rise to
the question of compatibility of these distinctions with freedom of
association principles according to which workers “without distinction
whatsoever” shall have the right to establish and join organizations
of their own choosing without previous authorization (see Digest, op.
cit.,, para. 216). The Committee would recall further that the right to
organize does not necessarily imply the right to strike which may be
prohibited in the public service for public servants exercising
authority in the name of the State or in essential services in the
strict sense of the term, ie. services whose interruption would
endanger the life, personal safety or health of the whole or part of
the population. Consequently, the Committee requests the Government
to continue to take steps to recognize, as soon as possible, the right
to establish and join trade union organizations for all public servants
who should enjoy this right in accordance with freedom of

association principles).
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Hlo|CHRegarding the issue of the legalization of trade union
pluralism at the enterprise level, the Committee had deeply regretted
during its previous examination of the case that the Government had
postponed the recognition of trade union pluralism for an additional
five years until the year 2007 (see 324th Report, para. 403). The
Committee notes the Government’s statement that this decision was
taken in view of the fact that both workers and employers in the
country were not fully prepared to have trade union pluralism at the
workplace from 2002, as had been originally planned, in the absence
of agreement on the introduction of a suitable collective bargaining
system. In this regard, the Government indicates that it intends,
during this five-year period, to make efforts to improve awareness of
practices in other countries regarding multiple unions and develop a
bargaining system which is both in line with internationally accepted
standards and which fits with domestic constraints. If tripartite
agreement 1s reached on a new collective bargaining system, then
multiple unions may be introduced before 2007. In this regard, the
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Committee notes that the Government plans to carry out a joint
research project with the ILO to come up with practicable
alternatives regarding institutional revision in industrial relations such
as multiple unions at the enterprise level. The Committee requests
the Government to speed up the process of legalizing trade union
pluralism at the enterprise level with a view to promoting the

implementation of a stable collective bargaining system).
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obe WEon AANES 9% ARA 235 vloltkAs
regards the prohibition of payment by employers of wages to
full-time union officials, the Committee notes the Government’s
statement that this ban, which is closely linked to the issue of
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legalizing trade union pluralism at the enterprise level and which was
initially planned to come into force as of 1 January 2002, has also
been deferred for a period of five years. At the end of this five-year
period, unions would in principle pay their full-time officials.
Recalling that the payment of wages to full-time union officers by
employers should not be subject to legislative interference, the
Committee requests the Government to ensure that this matter is

resolved in conformity with freedom of association principles).
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ETHThe Committee notes, however, that under the terms of section
81(4), employers may provide welfare funds or office space to unions.
The Committee considers that abandoning such a widespread,
longstanding practice as the payment of wages of full-time union
officials by employers may lead to financial difficulties for unions and
entail the risk of considerably hindering their functioning).
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9) CFA Report No.307, Case No.1865, Document: VolLLXXX, 1997, Series B,
No.2, concerning Complaint against the Government of the Republic of Korea
presented by the Korean Confederation of Trade Unions(KCTU), the Korea
Automobile Workers’ Federation(KAWF) and the International Confederation
of Free Trade Unions(ICFTU).
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H}o|UHRegarding the scope of essential public services, currently
listed in section 71(2) of the TULRAA, where the right to strike
could be prohibited, the Committee notes with interest that inner—city
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bus services and banking services were removed from this list as of

1 January 2001. Consequently, the remaining public services where
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the right to strike could be prohibited include railroad services
(including intercity rail), water, electricity, gas supply, oil refinery and
supply services, hospital services and telecommunications services.
The Committee considers that railroad services, the subway and the
petroleum sector which remain on this list do not constitute essential
services in the strict sense of the term whose interruption would
endanger the life, personal safety or health of the whole or part of
the population. They constitute, however, in the circumstances of this
case, public services where a minimum service which is negotiated
between the trade unions, the employers and the public authorities
could be maintained in the event of a strike so as to ensure that the
basic needs of the users of these services are satisfied. Noting the
Government’s  statement that discussions will continue in the
Tripartite Commission on further modifying the scope of essential
public services in line with ILO principles on freedom of association,
the Committee would request the Government to further amend the
list of essential public services contained in section 71 of the
TULRAA so that the right to strike may be prohibited only in
essential services in the strict sense of the term).
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23 OP—E nlo]tH(With regard to the lifting of the ban on third-party
intervention in collective bargaining and industrial disputes, the
Committee notes the information furnished by the Government to the
effect that the purpose of the notification of the identity of third
parties to the Ministry of Labour under section 40(1)(3) of the
TULRAA is merely to assist the Government identify those persons
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who assist the unions or employers. This provision was designed to
ensure the autonomous settlement of disputes by excluding third
parties whose intervention was not wanted either by labour or
management. Moreover, while section 8(1) of the TULRAA did
subject non—notified persons to criminal sanctions, this provision had
not been applied in practice. In this respect, the Committee would
recall that it had previously considered the notification requirement
contained in section 40(1)(3) of the TULRAA to be onerous on
unions and unjustified, especially in the light of the prohibition
contained in section 40(2) of the TULRAA on non-notified persons
from intervening in collective bargaining or even making any
comments about an industrial dispute (see 309th Report, para 147,
320th Report, para. 511). Moreover, it had appeared to the Committee
that this notification requirement was not a pure formality since
non—notified persons who intervened in collective bargaining were
liable to a maximum penalty of three years’ imprisonment and/or 30
million won in fines (section 83(1) of the TULRAA). The Committee
had considered that such provision entailed serious risks of abuse and
were a grave threat to freedom of association. The Committee
deplores that no measures have been taken to give effect to the
Committee’s recommendation in this matter. In this respect, the
Committee notes the Government’s statement that it will ensure that
this issue is put on the agenda of the Tripartite Commission and
discussed in the light of the ILO’s recommendations. Noting that the
Government will review the relevant provisions of the law on the
basis of the results of that discussion, the Committee once again
requests the Government to repeal the notification requirement
contained in section 40 of the TULRAA as well as the penalties
provided for in section 89(1) of the TULRAA for violation of the
prohibition on persons not notified to the Ministry of Labour from

intervening in collective bargaining or industrial disputes).
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serious risks of abuse and are a grave threat to freedom of
association. Consequently, the Committee would request the
Government to repeal the notification requirement contained in section
40 of the TULRAA as well as the penalties provided for in section
89(1) of the TULRAA for violation of the prohibition on persons not
notified to the Ministry of Labour from intervening in collective
bargaining or industrial disputes).
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10) CFA Report No.309, Case No.1865, Document: VoLLXXXI, 1998, Series B,
No.1, concerning Complaint against the Government of the Republic of
Korea presented by the Korean Confederation of Trade Unions(KCTU), the
Korean Automobile Workers’ Federation(KAWF) and the International
Confederation of Free Trade Unions(ICFTU).
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ALY AA A tAS HAL S 238 vlo|thWith regard to
the provisions in the TULRAA concerning the denial of the
dismissed and unemployed workers to keep their union membership
and the ineligibility of non-members of trade unions to stand for
office (sections 2(4)(d) and 23(1), respectively, of the TULRAA), the
Committee considers that the determination of conditions of eligibility
of union membership or union office is a matter that should be left
to the discretion of union by-laws and the public authorities should
refrain from any intervention which might impair the exercise of this
right by trade union organizations. The Committee, noting that the
legislative process concerning the issue of dismissed trade union
officials maintaining their membership is on hold, requests the
Government to repeal the provisions concerning the denial of
dismissed and unemployed workers to keep their union membership
and the ineligibility of non-members of trade unions to stand for
office(sections 2(4)(d) and 23(1) of the TULRAA)).
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3l= k= AHo tis] 27 sk= vlo|tHConcerning the denial of
the right to organize of dismissed workers, the Committee notes that
the workers concerned can keep their union membership until a
review decision is made by the Central Labour Relations Commission
(section 2(4)(d)). The Committee considers that this guarantee is
insufficient to ensure that the principle of the right of workers to join
organizations of their own choosing is respected. Moreover, as
already pointed out by the Committee in its previous report
(paragraph 333), a provision of this nature entails the risk of acts of

anti—union discrimination being carried out to the extent that the

11)

CFA Report No.307, Case No.1865, Document: Vol LXXX, 1997, Series B,
No.2, concerning Complaint against the Government of the Republic of
Korea presented by the Korean Confederation of Trade Unions(KCTU), the
Korea Automobile Workers’ Federation(KAWF) and the International
Confederation of Free Trade Unions(ICFTU).
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dismissal of a trade union activist would prevent him from continuing
his trade union activities within his organization. Furthermore, as the
legislation provides that union officials shall be elected from union
members (section 23(1)), which is in violation of freedom of
association principles, the inability of dismissed workers to keep their
union membership would also prevent them from continuing to carry
out their trade union functions. These provisions taken together could
even lead to the questioning of the validity of, or the refusal to
register, an organization on the pretext that the persons in the
executive bodies are not qualified to be members. The Committee
requests the Government to quickly put an end to this situation
which is in violation of freedom of association principles, by repealing

the provisions in question).

<ZAfe| RFR9II3| M0 B 1A(1997), 333812

shaeAe] 239 440 Bustel FPeFAaAsd A
ARG 2EAE 0 ANRe] e WKE 23 Aol
97 etk oleld WIAE A 2RAZ st Aol
SAlsh A% 5 QAR sk Aol7] Wil Axke] A 9
BRelA erethe A4 2 9198 gEstad Sk gy ol
2GBENE Angozn 1 Ak Ao wAl el

)

2
VR P2
2 o o

2 3= AR =21 dFo] E5E  UESE Y |
TARE AHES AL 3= F¥o| =431 Hlo|tHConcerning the

right of dismissed workers to union membership, the Committee
observes that any worker in this situation who appeals to the Central

Labour Relations Commission will not be deprived of his union

12)

CFA Report No.306, Case No.1865, Document: Vol LXXX, 1997, Series B,
No.1l, concerning Complaints against the Government of the Republic of
Korea presented by the Korean Confederation of Trade Unions(KCTU), the
Korea Automobile Workers’ Federation(kKAWF) and the International
Confederation of Free Trade Unions(ICFTU).
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membership until the Commission hands down a final decision. The
Committee must emphasize that a provision of this nature is
incompatible with freedom of association principles since it deprives
the person concerned of joining the organization of his choice.
Moreover, the Committee considers that this provision entails the risk
of acts of anti-union discrimination being carried out to the extent
that the dismissal of a trade union activist would prevent him from
continuing his trade union activities within his organization. The
Committee therefore urges the Government to review the provision in

question so that the principle of free affiliation will be respected).
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tH(As regards the term “obstruction of business” under section
314 of the Criminal Code, the Committee had previously noted
that the legal definition of this term was so wide as to
encompass practically all activities related to strikes (see 324th

Report, para. 405). The Committee notes the Government's
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statement that strikes do not fall under the definition of
obstruction of business “once they are conducted legally and
peacefully in accordance with the purposes, procedures, methods
and means provided by labour laws with a view to conducting
voluntary bargaining between labour and management for
maintaining and improving working conditions” (emphasis added).
In this respect, the Committee notes that the KCTU alleges that
nearly any industrial action could be determined to be illegal
under Korean law which stipulates that industrial action can only
take place on issues related to working conditions such as wages,
working hours and so on. Hence, if a union declares a strike
even on matters closely related to theses issues, this action is
necessarily illegal thereby resulting in the charge of obstruction of
business. In this regard, the Committee notes that the
Government does acknowledge that certain workers were arrested
for leading illegal strikes and violating section 314 of the Criminal
Code, taking due account of the size of the workplaces concerned
and the negative impact on the national economy, even though
violent acts were not committed.

In this regard, the Committee is bound to recall, as it has done
previously (see 320th Report, para. 526), that the occupational and
economic interests which workers defend through the exercise of
the right to strike do not only concern better working conditions
or collective claims of an occupational nature, but also the
seeking of solutions to economic and social policy questions and
problems facing the undertaking which are of direct concern to
the workers. Organizations responsible for defending workers’
socio—economic and occupational interests should be able to use
strike action to support their position in the search for solutions
to problems posed by major social and economic policy trends

which have a direct impact on their members and on workers in
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general, in particular as regards employment, social protection and
standards of living. Hence, the right to strike should not be
limited solely to industrial disputes that are likely to be resolved
through the signing of a collective agreement; workers and their
organizations should be able to express in a broader context, if
necessary, their dissatisfaction as regards economic and social
matters affecting their members’ interests (see Digest, op. cit.,
paras. 479, 480 and 484). Recalling that the charge of obstruction
of business carries extremely heavy penalties (maximum sentence
of five-years’ imprisonment and/or a fine of 15 million won), the
Committee emphasizes that such a situation is not conducive to a
stable and harmonious industrial relations system and once again
requests the Government to bring section 314 of the Criminal

Code in line with freedom of association principles).
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“wxe] TEAY ERlne AFEUAT NN el Bk 1 vk
2 9% 52wl 4B AR Bty SuA 53 AT 2784l

Qrolekn BRI ofFAT ATk Akl Slste] Awsel A )



38 FAM=E7 R} Skre] WAl

Aol Az 29 A7 pAste] SFA wad Aedds I
Al Y At A F AR wE3e wid 8

Aoz A
()] 1
A T

2740

3) ILO2| &t =2 Al
Lot 239 A4 2 99 A4 Adsa dE B9 w2
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CARE 208 5 9t A0 @ 299 2 99 44879 23

Ao} B2 Afolol AT AN} Aelz AR WA Al RS
712 s o ke SAeRE Auees 14719 948 2499 # 53
A2 AFWZ Sh= BAHQ opge] gl Zow gluela olsh e oy
o gARIA AR wolme ATNE wxy 24 TIE ol

FoHe FYoZ ¥ 2 e ol dhn Baslg

&AW 2001, 1. 16, 4131 2000730925 2HA. “% gk AR Al Al 185

of @aHoR AYskm Y= A ol ANHoE HegHl d= A

U4 39w w5302 24 Be4el gt @ 2R wslel L3

e - Ao eBRge) 9ol e LT AR

2 ah Zo] ohehe ol WiFe] uw,
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24 2RApgel 218 A9 tiisle] vl Yo s|ere] B¢

% o SNel §u ASARRE 8aE gtk

siiete aslvtoRe SRAMC 9gE WA o A mexd S

B97A ALEE AL o

16) CFA Report No.306, Case No.1865, Document: VolLXXX, 1997, Series B,

No.l, para. 333 concerning Complaints against the Government of the

Republic of Korea presented by the Korean Confederation of Trade Unions

(KCTU), the Korea Automobile Workers’ Federation(KAWF) and the
International Confederation of Free Trade Unions(ICFTU).

17) CFA Report No.307, Case No.1865, Document: Vol LXXX, 1997, Series B,

No.2, para. 224 concerning Complaint against the Government of the

Republic of Korea presented by the Korean Confederation of Trade

15)
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Unions(KCTU), the Korea Automobile Workers’ Federation(KAWF) and the
International Confederation of Free Trade Unions(ICFTU).

18) CFA Report No.309, Case No.1865, para. 153, Document: Vol LXXXI, 1998,
Series B, No.l, para. 153 concerning Complaint against the Government of
the Republic of Korea presented by the Korean Confederation of Trade
Unions(KCTU), the Korean Automobile Workers’ Federation(KAWF) and
the International Confederation of Free Trade Unions(ICFTU).

19) ILO(1996), para. 235.

20) CFA Report No.281, Case No.1578, paras. 3% and 3% concerning comaint
against the government of Venezuela presented by the General Confede—
ration of Workers(CGT).

21) CFA Report No.284, Case No.1622, para. 691 concerning complaint against
the government of Fiji presented by the International Confederation of Free
Trade Unions(ICFTU) and the Public Services International(PSD).
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o= AMER Zebs —‘t%‘?i A(Code du travail) L411-7%°l ¢]3pH
A2 Goll 1d oY FAMAE 2= ARl A e Ades T% a

A ﬂf—az}i @4EA ow], wERg Et HYegasle
[}

R
A=Al 7THFARERL, FEG HTXM] JOH *FQ“Q% 2h =
F2H(indipendent contractor), 4S54 52 AAS2 Ak F=ro
Lexd ¥ wsdA(E3HH(Trade Union and Lobour Relations
(Consolidation) Act) #2962 (1)olA 2 AHworker)= @ ‘a-&A2F
(contract of employment) T3 @ ‘AFAF a17o] ofz} Aeke] A
i GAERpel Al JiIA o' A e AH|aE e Falske
Ae oFAste= 7IekY] AloFel 7xste] SRt dAY SFHeR
d2eAY Z2stazt k= JHQl(an individual who works, or
normally works or seeks to work)S @38}, G5F-5F*(a government
department)®] L& H= BHEFAE A &(H, & - &l - 3w
TAY Ao ZEst YA} EAHor ZREAL} 22
AL e i1 FEAfel] 3tk olelgk Aol oahH LA kel
ofs a-8¥ FEAHEET ofue}t g Aokl SR eFe W= TAIoF

o FApaL, o2 gk Aok, At = Ve =FAhHE Fll

22) ILO(1996), para. 373.
23) Jean Rivero et Jean Savatier, Droit du travail, 13° éd., PUF, 1993, p.129 %%,
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26) ILO(1996), para. 94.
27) ol’de] U8 whiEfh, kel A 1995, 49~52
28) Ibid.
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44) TILO(19%6), para. 321.

45) ILO1996), para. 323.
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A 3A ILOS IAx=F75+ 9 o= WA

1. ILOQ| =ZHI=S7|&E
7t ezl cisk Lol A1

FEyeE L0 AAle] A9 3] (the Committee on Freedom
of Association: CFA)ZH-E ZH<+ 37 HATAA Y )]
rToigle] MeE 24 A1 AaE vl ok

CFA9] 2002 "digtyl=r AHH A, E FAHoRE CFAZF HAT
Aol #eAste] dAkst= vbE Aelehd thed 22

- FTAAE Y e ol e AR EAEE 9 A{AYe

AA%E omloAe] H4=A{H] A (essential services in the strict
sense of the term)oll 3= A &&=

- o] AMYS T 71EAQ] FoE % Al717] {1 kg el A

T frAFofof sk FHAgke] A H]Z:(mmlmum serv1ce)i*1
E}—%h AREAE B AAHTE Felste] Aok Aol sdE Tk

:{L:]_

o] A% oJujoale] A A H]| AT FAHEE wF

A}

2) Document VolLXXXV, 2002, Series B, No.l, Report No.327, Case(s) No(s).
1865, para. 488, para. 506.
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sense of the term)&, “71 Fwo] A, 714 b, tiFe] dA =
= g B fslE ek AR~ ek Hejgittd)

Axbe] A Y3) = 98, AVeH, SR, A3Ans S
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2] B]Z=4 MH] 2 (non-essential service)®= o] AA7|7He A3}
ShAY e dAARE de 2 AY, 0H ok, diFe] AA
T g By o] xeEnhd gAqu| s gk Tts)

ShH AAFe] A91d37 dAgE on|e] dpan el gy A

e AoR Bheel AES dNtm Yk Bre 2 wE A, A
R, ABAE, A0 D D, FEYN, L4, FAVE,
A9 A5E A% AFEAL, RF) T WM, waky, 2,
oA, FYAANNGY, FETE, BARE, & 27, Dule] A,

3) ILO, Freedom of Association: Digest of Decisions and Principles of the
Freedom of Association Committee of the Governing Body of the ILO,
Fourth(reversed) edition. Geneva, 1996, para. 540.

4) ILO, op. cit., para. 544.

5) ILO, op. cit., para. 541.
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6) ILO, op. cit., para. 545.
7) ILO, op. cit., para. 556.
8) ILO, op. cit., paras. 563-569.
9) ILO, op. cit., para. 539.
10) ILO, op. cit., para. 558.
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3) L SH

1951 ol AHeld “olejxA - SAfel ek Ax x1]92@”(\7oluntary
Conciliation and Arbitration Recommendation, No.92)& A} &
GE7k Bedehs 247170 AAE 5] 99 ow, 24
Adate] o)A (voluntary nature)S Z33Hal 13l & AL
W FAE ARG Ades Ao AAHNE ohsths
(A72¢ BAHoR 4 ok
wsAele] Falol wa) LOE FA AA Aol ek AAA e
Tl FAsHE Aol ok @, skl ol el wmEAle] et o19)
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(compulsory arbitration)ol] el AL EAF o7 A|3ls)=
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11) ILO, op. cit., para. 560.
12) ILO, op. cit., para. 561.
13) ILO, op. cit., para. 562.
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