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1. Introduction

1. Introduction
A. Concepts and Definitions
The term “collective bargaining” refers to the negotiation between
a labor union and employer or employers’ association over employment conditions and other relevant issues for the purpose of
reaching a collective agreement. Such bargaining is at the core of
collective labor relations, and seeks to maintain and improve working conditions and to enhance the economic and social status of
workers.
Collective bargaining presumes the existence of a labor union. It is
therefore different from the Labor–Management Council system,
which provides a means of communication between an employer
and the employee-elected representative of its workers.

Collective Bargaining and Labor–Management Council
When unions are organized by industry or by occupation, it is
necessary for the representatives selected within a business or
workplace to bargain over the issues related to the business or the
workplace, in addition to the bargaining by the industry or the
occupation unions. Many European countries have adopted this
separate bargaining practice.
In contrast, Korean unions are mainly enterprise unions, and negotiation is carried out at the level of the individual business.
There is therefore little practical need for a separate labor–
management communication system. However, Korea still mandates the establishment of a Labor–Management Council for
businesses or workplaces with more than 30 full-time employers,
pursuant to the Act on the Promotion of Worker Participation and
Cooperation, for the stated purpose of promoting industrial peace
1
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by jointly pursuing mutual benefits through engagement and cooperation. The policy reason behind this mandate is the recognition that a separate system for cooperation and exchange of information within a business is needed, in addition to adversarial
collective bargaining, which occasionally turns into labor disputes.

B. Collective Bargaining in Korea
Korea’s collective bargaining practices are unique in that they take
place mainly at the level of the individual business regardless of
the format of the unions involved, whether these represent an entire industry or several businesses, as a result of the past prohibition against multiple unions or industry unions despite the Constitutional guarantee of the three basic rights of labor (the rights to
independent association, collective bargaining, and collective action). Collective bargaining in Korea is therefore different from
collective bargaining in Europe, because its impact on any industry
as a whole is limited.
Furthermore, even though the prohibition against multiple unions
was abolished as of July 1, 2011, as a result of employers’ bias
toward unions the organization rate for new unions is not increasing, which is causing inefficiency in the collective bargaining process in Korea.

2
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Table 1. Organizational Status of Unions in Korea
Year

Unionization
rate (%)

No. of
trade union

Union membership
(1,000)

2004

10.6

6,017

1,537

2005

10.3

5,971

1,506

2006

10.3

5,889

1,559

2007

10.8

5,099

1,688

2008

10.5

4,886

1,666

2009

10.1

4,689

1,640

2010

9.8

4,420

1,643

2011

10.1

5,120

1,720

Note. From Ministry of Employment and Labor.

C. Guarantee of Collective Bargaining
Section 33(1) of the Korean Constitution provides that “[to] enhance working conditions, workers shall have the right to independent association, collective bargaining and collective action.”
Therefore, workers are immune from civil or criminal liability for
their lawful exercise of such rights, and if a statute interferes with
such rights, it might implicate the Constitution.
In addition, more detailed protections on collective bargaining are
provided under the Trade Unions and Labor Relations Adjustment
Act (TULRAA):
▪ Justifiable collective bargaining activities are immune from civil
or criminal liability (Sections 3 & 4);
▪ Labor unions and employers or employers’ associations may delegate their authority to bargain (Section 29(2));
▪ Unions and employers have a duty to bargain with each other in
good faith and sincerity (Section 30(1));

3
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▪ An employer’s unjustifiable refusal to conduct collective bargaining constitutes “unfair labor practice” and is prohibited (Section
81(3)); and
▪ An employer may allow workers to bargain during work hours,
and doing so does not constitute “domination,” “interference,” or
“improper financial support” (Section 81(3)).

D. Forms of Collective Bargaining
Because the current TULRAA do not impose limits on forms of
collective bargaining, many different forms are allowed, depending
on the nature of organization of the unions involved or the industry
structure. In Korea, however, the prevailing form of bargaining is
company or corporate bargaining, because most unions are organized at the business level, and because even industry-wide unions
conduct their bargaining within workplaces. In addition to this
form are united bargaining, in which bargaining is conducted between the industry union and the employers’ association, and diagonal bargaining, in which bargaining is conducted between the
industry union and the employer.

4
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2. Participants in and Parties to Collective
Bargaining
A. Overview
Entities permitted to conduct collective bargaining are unions, employers, and employers’ associations. However, in order to identify
the parties to collective bargaining, it is necessary to distinguish
between the parties to collective bargaining and the persons or entities who handle the bargaining process. The parties are those who
are subject to the results of the bargaining, and the handlers are
those who conduct the actual bargaining on behalf of the parties.

B. Parties to Collective Bargaining
The term “parties to collective bargaining” refers to “those who
conduct collective bargaining in their own names and take up the
rights and obligations that are given to the parties to the consequent collective agreement,” generally the trade union and the employer or the employers’ associations.
Party representing the workers
The party representing the workers in the bargaining process is the
one that has the authority to conduct collective bargaining. Although Section 33 of the Constitution provides that the party is the
workers, in actuality, collective action by definition is to be executed through an organization of the workers. Therefore, the Constitution must be understood to mean that the source of the authority is the workers and that the authority to implement the wishes of
the workers as a party is the union.
If the party for the workers is the union, then there are some issues
to be considered:
5
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▪ Outside unions: The right to collective bargaining is constitutionally guaranteed. Therefore, if workers independently unite to
negotiate with the employer over labor conditions, then the organization formed can be a party to collective bargaining even
when it has not secured an establishment certificate, despite the
fact that it exists outside the legal system.

As for the establishment of unions, TULRAA provides that workers are free to organize a union, but it also requires that the organizers report to the administrative agency and apply for a certificate. Unincorporated, or outside-the-law, unions are those organizations that lack such certificates. Such unions cannot use the
name “trade union” (Section 7(3)), and cannot apply for a remedy
for unfair labor practices (Section 7(1)).

▪ Branches and chapters: The branches of a union are not independent unions; therefore, they cannot be parties to collective
bargaining on principle. However, relevant cases do recognize
exceptions. For example, “[a]s long as the branch or chapter of
the union is an independent organization with an independent set
of rules and a governing body, it may carry out independent collective bargaining or sign a collective agreement over the matters
particular to the organization and its member employees. This is
not affected by whether or not the branch or chapter has reported
its establishment in accordance with the TULRAA” (Supreme
Court Decision 2000Do4299, decided Feb. 23, 2001).
▪ Associated organizations: Associated unions are also unions as
defined under Section 2 of TULRAA; they do have the authority
to negotiate on behalf of the unions and members thereof. Here,
there might emerge a conflict with the union unit over standing.
In such cases, for matters that are common to all members, the
6
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associated unions are the party, and for matters that are limited to
the union unit, the union unit is the party.

Article 2 (Definitions) of TULRAA provides that “[t]he term
‘trade union’ means an organization or associated organizations of
workers which is formed in a voluntary and collective manner
upon the workers’ initiative for the purpose of maintaining and
improving their working conditions and enhancing their economic
and social status.”

▪ Representative union: Regardless of format, if there are multiple unions organized and joined by the workers, unless the employer agrees to bargain with each union, only the union that has
secured representative union status through the bargaining channel unification procedure shall become the party to collective
bargaining. (The bargaining channel unification procedure is discussed later.)
Party for the employers
Under the Constitution, the right to collective bargaining belongs
to workers. Here, the party for employers is the one who has the
corresponding duty to bargain. They are the employers or their
associations.
▪ Employer: Section 2 of TULRAA defines the term “employer”
broadly as “[a] business owner, a person responsible for the management of a business, or a person who works on behalf of a
business owner with respect to matters concerning workers in the
business.” However, the party to collective bargaining shall be
the one who exercises decisional authority over labor relations,
and therefore is usually the business owner. Accordingly, for sole
7
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proprietorships, the owners are the parties, and for corporations,
the corporations themselves are the parties.
▪ Employers’ Associations: The term “employers association”
means an organization of employers that has authority to adjust
or control its constituent members with regard to labor relations
(TULRAA Article 2). In order for such an organization to have
such authority, it must have control over its constituents and
must have the purpose of conducting collective bargaining and
entering into a collective agreement. Therefore, an economic organization with the purpose of improving the economic power of
its members cannot be a party to collective bargaining.

C. Collective Bargaining Representatives or Persons in Charge
Collective bargaining representatives, or collective bargaining
handlers, are those who actually handle the bargaining process. In
other words, they are the ones with the power to bargain.
For workers
The representative of a trade union or any person who has been
authorized by the union to bargain for and enter into a collective
agreement conducts the actual bargaining process. Also, in the case
of multiple unions, it is the representative of the union that has
been selected as the representative union through the bargaining
channel unification procedure.
▪ Validity of ratification votes: Generally, the right to collective
bargaining and the right to enter into a collective agreement after
successful bargaining are different. However, Section 29 of
TULRAA provides that “the representative of a labor union has
the authority to bargain with employers or employers association,
and to enter into collective agreements for the labor union and
8
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union members”. Therefore, the representative of a union appears
to have the rights to both bargain and enter into a collective
agreement. Case law also holds that “if the representative of a
union is forced to go through a ratification vote at the union
meeting after having concluded the terms of a collective agreement with the employer(s), it will significantly and totally limit
the representative’s right to enter into a collective agreement and
will render the right meaningless. It thus violates the policy behind the statute” (Supreme Court Decision 91nul2257, decided
April 27, 1993). Hence, case law concludes that the right to bargain includes the right to enter into a collective agreement pursuant to the negotiated terms.
▪ Any person so authorized by the union: Under the statute, anyone can be authorized, and if there is a delegation of authority,
the delegator’s right does not terminate, but remains concurrently.
Representative or persons in charge on behalf of employer
Those who handle the bargaining for employers are the employer,
the representative of the employer or employers’ association, or
those who have been authorized by the employer or employers’
association. Here, the term employer includes not only the employer but also a person responsible for the management of a business, or a person who works on behalf of a business owner with
respect to matters concerning workers in the business.

9
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3. Matters Subject to Collective Bargaining
A. Overview
Matters subject to collective bargaining are those issues over
which a union can request bargaining against the employer(s) under the right to collective bargaining guaranteed by the Constitution. An employer’s refusal to bargain over proper subject matter
constitutes unfair labor practice. Therefore, there is need to identify proper subject matters for bargaining. The subject matters are
within the same scope relevant to the employer’s obligation to negotiate.
There is no statutory provision that directly defines the scope of
proper subject matters. Therefore, one must indirectly infer the
scope by considering the policies behind the guaranty of the right
to collective bargaining under the Constitution and TULRAA.

B. General Scope
The scope of collective bargaining generally includes those matters
over which the employer enjoys control, such as working conditions and management of collective labor relations. More detailed
discussions are as follows:
▪ Working conditions for members and other issues relevant to
their treatment: These are limited to the labor conditions that
are related to the maintenance and improvement of members’
working conditions. Because they are the conditions set forth in
employment contracts, they include salary terms, working hours,
safety issues, and break terms. The working conditions of nonunion members are not proper subjects for collective bargaining.
▪ Issues relevant to the management of collective labor relations: These include the terms concerning union shop, collective
10

3. Matters Subject to Collective Bargaining

bargaining procedures, support for the union, and union activities,
being issues relevant to the management of collective labor relations. However, even though they may be relevant, illegal subjects, such as payment of wages to union officials or payment of
wages during strikes, are excluded because they violate social
policies or other statutes.

Article 24 (Full-time union officials) of TULRAA
(1) A worker may perform duties only for a trade union, without providing the services specified in his/her employment
contract, if stipulated in the collective bargaining agreement or consented to by the employer.
(2) A person who in engaged in duties only for a trade union in
accordance with paragraph (1) shall not be remunerated in
any way by the employer for the duration of his/her tenure.
Article 44 (Prohibition of demands for wage payment during
industrial action)
(1) Employers shall have no obligation to pay wages during a
period of industrial action to workers who did not provide
labor because of their participation in industrial action.
(2) A trade union shall not take industrial action in order to
demand and achieve wage payment for the period of industrial action.

▪ Matters that the employer controls: Matters subject to collective bargaining shall be those matters over which an employer
has control. Therefore, political issues or legislative petitions are
excluded on principle.

11

The Legal System of Collective Bargaining in Korea : An introductory Guide

C. Issues Regarding Subject Matter of Collective Bargaining
▪ Disputes over rights: This refers to disputes between the parties
over the interpretation or application of existing rules and laws,
and includes remedy for unfair labor practices, remedy for unfair
termination of employment, and payment of back wages. Such
disputes, unlike disputes over interests, are subjects for civil litigation; they are not items for bargaining and are therefore excluded. However, an employer may choose to bargain over such
issues.
▪ Human resource management standards and procedures
such as disciplinary action or termination: Such issues are included because they are by definition working conditions and do
not limit the employer’s power to make decisions about human
resource management. Therefore, the setting forth of disciplinary
standards and termination, the procedures regarding notices to
the union for such matters, the reviews and the decisions of a
human resource management committee, and the ratio and the
constitution of such committees are all proper subjects. However,
recruitment is excluded, because it is not a working condition.
▪ Decisions about corporate restructuring: The decision to implement corporate restructuring, including layoffs or business
mergers, falls within the scope of high-level management decisions and may not be the subject of collective bargaining, as a
general rule. Unless such corporate restructuring is undertaken
with ill motive and without urgent management need or reasonable cause, a labor union’s strike essentially to oppose the implementation of such corporate restructuring is not justifiable, even
if the corporate restructuring inevitably entails changes in the status of workers or their working conditions (Supreme Court Decision 99Do5380, decided Feb. 26, 2002).

12
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4. Principles of Collective Bargaining
A. Good Faith Obligation
The parties to collective bargaining are required to bargain in good
faith and sincerity and to enter into a collective agreement, and are
prohibited from unjustifiably refusing or delaying the bargaining or
the agreement (Section 30(1) & (2)).
This good faith obligation is imposed not only on employers but on
unions; therefore, both must satisfy this duty. However, the respective consequences of breach of this duty are different. For employers, such a breach constitutes unfair labor practice, and will subject
the employer to administrative remedies to be imposed by the Labor Relations Commission (LRC) and other relevant criminal sanctions. However, because the TULRAA applies the concept of unfair labor practice only to employers, unions are not subject to any
penalties. Hence, this requirement has only declaratory effects on
unions.
Examples of breach of good faith obligation
▪ The good faith obligation is not satisfied simply by appearing at
the negotiation table, and requires sincere participation such as
proposing alternatives or producing data. Therefore, delaying or
obstructing the process by repeating baseless arguments constitutes breach.
▪ If the employer anticipatorily declares no desire to reach an
agreement or the representative has no authority to conclude the
bargaining, such an empty gesture will constitute breach.

13
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B. Prohibition of Violence and the Like
Collective bargaining shall not be accompanied by any type of violence under any circumstances (Sections 3 & 4). Collective bargaining accompanied by violence is not immune from civil or
criminal liability, as the criminal law provides no justification for
such violence. In addition, if the union requires collective bargaining with violence, the employer’s refusal to bargain does not constitute unfair labor practice.

14
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5. Remedies for Refusal to Bargain
A. Administrative Remedy
An employer refusing to bargain or delaying bargaining with the
representative of a union, or its authorized agents, without just
cause, constitutes unfair labor practice. Of course, if the employer
refuses or delays with just cause, there will be no finding of unfair
labor practice.
An employer commits an unfair labor practice not only when he or
she refuses or neglects to conduct collective negotiations without
giving a reason but also when he or she cannot give an objective
and justifiable reason for the refusal or negligence. Meanwhile, in
order to determine whether the employer’s reason for rejection or
negligence is justifiable or not, it is necessary to consider all relevant factors, such as the union negotiators’ and employer’s behavior with respect to collective bargaining. If the result is that, based
on the circumstantial evidence, it is not possible to expect the employer to sit at the negotiating table, the reason given by the employer will be regarded as justifiable (Supreme Court Decision
97Nu8076, decided May 22, 1998).
If the employer commits an unfair labor practice, the injured union
may apply for a remedial order from the LRC.
Procedure
▪ If an employer refuses or delays collective bargaining without
just cause, the injured union shall apply to the LRC within 3
months of the date of refusal, or in cases where such activities
continue, from the date of termination of the activities.

15
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▪ Upon receipt of an application, the Labor Relations Commission
shall immediately investigate or review and can conduct evidentiary review sua sponte.
▪ If it finds unfair labor practice after due review, the LRC will
order the employer to bargain in good faith and to cease the unfair practice. If no unfair labor practice is found, it shall dismiss
the application.

Labor Relations Commission
The LRC is an independent, quasi-judicial administrative agency
authorized by TULRAA to review petitions of unfair labor practices or claims of breach of fair representation. It is also authorized by the Act on the Protection Etc. of Fixed-Term and PartTime Employees and the Labor Standards Act to review claims of
unfair termination or discrimination. Its functions and duties are
set forth in the Labor Relations Commission Act.

B. Criminal Sanctions
If the employer’s refusal of the demand for collective bargaining
violates the statutory probation against such refusal or delay, the
employer may be subject to criminal liability. Because criminal
sanctions are imposed by the State, such refusals or delays can be
prosecuted separately from the LRC’s administrative review for
unfair labor practice.

C. Civil Remedies
If an employer refuses to bargain without just cause, the union so
injured can sue for a civil injunctive relief asking for an order for
the determination of representative status or for the mandate of
16
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collective bargaining. Moreover, in appropriate cases, a suit in tort
for damages can be filed, if the employer’s refusal is deemed tortious.
On this issue, the Supreme Court held that
[i]n case an employer refuses collective bargaining with the trade
union without just cause, such refusal of collective bargaining will
not automatically be evaluated as an unlawful act and therefore satisfy the element of tort; however, where an employer’s refusal of
collective bargaining is found to be intolerable under the sound
general understanding of the society or ordinary social norms, considering the cause, purpose, process, modality of behavior, and its
results, it constitutes an unfair labor practice and is thus evaluated
as unlawful act infringing into the collective bargaining right,
thereby satisfying the element of tort.
Where an employer refused collective bargaining with a trade union without just cause and then was issued an enforceable decision
or provisional disposition, and yet continued to refuse collective
bargaining with the labor union in violation thereof, the refusal of
collective bargaining is an act that is intolerable according to the
sound general understanding of the society or ordinary social
norms, and an unlawful act that violates the trade union’s collective
bargaining right and therefore constitutes a tort against the trade
union (Supreme Court Decision 2004Da11070).

Therefore, while the employer’s refusal does not automatically
constitute a tort toward the union, if it is intolerable according to
the sound general understanding of the society or ordinary social
norms, it can constitute an actionable tort.

17
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6. The Single-Bargaining-Channel System
A. Principles and Overview
Article 29-2 of TULRAA provides that “[i]f there are two trade
unions or more which are established or joined by workers in a
business or workplace regardless of type of organization, the trade
unions shall determine the bargaining representative union and
then demand bargaining.” Therefore, unless the employer agrees to
bargain with every union individually, the unions must determine
who shall be the single bargaining channel. Such a rule is a codification of the principle of one enterprise, one bargaining.
The procedure to determine a single channel includes several steps:
(1) determining the participant unions, (2) determining the bargaining representative union after confirming all the participants, and
(3) determining the bargaining units.

The Constitutionality of the Single-Bargaining-Channel System
(Constitutional Court Decision 2011Hun-Ma338, decided April
24, 2012)
There was a constitutional challenge presented, because, whereas
the Constitution protects the right to collective bargaining as a
basic right, a minority trade union cannot be an independent bargaining party under the single-bargaining-channel system. However, the Constitutional Court rejected the challenge, holding the
following:
▪ Justifiable Purpose and Reasonable Means: The system is intended not only to build an effective and stable bargaining system by unifying bargaining procedures among multiple trade
unions and their employers in a business or place of business
18
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unit having authority to establish working conditions but also to
simplify those conditions for trade union members no matter
which trade union they belong to. Therefore, the purpose behind limitation is justified. Also, the system makes small trade
unions become a union that can enjoy the bargaining results
achieved by such substantial equal footing with employers.
Therefore, the means of limitation are proper.
▪ Minimal Invasion: The system is an indispensable one needed
to enhance the efficiency of collective bargaining and to
achieve unified working conditions for everyone, by securing
the unions’ bargaining power. Therefore, it does not violate the
principle of minimal invasion.
▪ Balancing: Under the single-channel system, efficient and stable
negotiation is made possible, and all the union members, regardless of which union they belong to, can enjoy the fruits of
the bargaining. Therefore, the public interests are significant. In
contrast, the limits on minority unions’ basic right to collective
bargaining are only temporary during the period when the majority union maintains the single-channel status, and the minority unions can become at any time a majority union by securing
more members. Therefore, the infringement on their right is not
very significant, and is outweighed by public interest. Therefore, the balancing of interests favors this system.

B. Procedure for Confirming Participating Unions
In order to determine which union will act as the single representative union, it is necessary to confirm which unions are participating
in the bargaining channel unification procedure.

19
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▪ Regardless of their format, if one enterprise or place of business
has multiple unions, the union wishing to participate in collective
bargaining shall ask the employer to bargain with it within 3
months prior to the termination date of the collective agreement
(Rules and Regulations, Section 14-2(1)).
▪ Upon receipt of such a demand, the employer shall post the name
and other information about the demanding union at the workplace the day from the demand, and keep the post for 7 days
(Rules and Regulations, Section 14-3).
▪ During the posting period above, if there are other unions demanding to bargain, the employer shall confirm the participating
unions and send notices, and post the same information for 5
days (Rules and Regulations, Section 14-5(1)).
▪ If there is no objection filed against the posting above, the participating unions are confirmed.

Figure 1. The confirmation procedure.
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C. Procedure for Determining the Bargaining
Representative Union
The procedure for determining the representative union encompasses four steps.
▪ First, the participating unions shall try to determine the representative autonomously (Section 29-2(1) & (2)). If the employer
agrees to bargain with every union without having to undergo the
bargaining channel unification procedure, then this requirement
is eliminated, and each union bargains with the employer independently.
▪ If the first step does not produce an agreement, then the union
composed of a majority of the members of all participating unions shall become the bargaining representative union.
▪ If both the first and the second step fail to produce a representative, then all participating unions, excluding those unions whose
members make up less than 10% of the members of all participating unions, shall jointly organize a bargaining representative
team. The structure and composition of the bargaining team are
to be autonomously determined by the participating unions.
▪ If an agreement is not reached with respect to the bargaining
team above, then the LRC may decide on the composition of the
team in consideration of the proportions of union members at the
request of the union concerned.

21

The Legal System of Collective Bargaining in Korea : An introductory Guide

Figure 2. Determination of the bargaining representative union.

D. Procedure for Determining Bargaining Unit
The bargaining unit is the unit at which the bargaining representative shall be determined. If the trade union desires to become a
bargaining representative, it shall be designated as the representative of the bargaining unit. Thus, the bargaining unit is the unit
used to determine the bargaining representative and is at the same
time the unit of the powers of the representative.
▪ Under TURLAA, the bargaining unit is a business or workplace
(Section 29-3(1)). However, the LRC may divide the bargaining
unit at the request of the parties to collective bargaining (either
union or employer, or both) based on the considerable disparity
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in working conditions, employment status, bargaining practices,
and the like in a business or workplace (Section 29-3(2)).
▪ Upon receipt of the request to divide, within 30 days of the request, the LRC shall consider and decide whether there is sufficient need for division so as for the parties to bargain separately,
justifying the deviation from basic labor relations practice.
▪ The process for single-channel bargaining is stayed at the request
of a union until the LRC issues a decision on division (Rules and
Regulations Section 14-11(5)).

Figure 3. Procedure for determining bargaining unit.
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7. The Status of the Bargaining Representative
Union
A. Overview
The bargaining representative union selected through the bargaining channel unification procedure can bargain with the employer
on behalf of all the participating unions and their members. It becomes a party to collective bargaining for every union that has participated in the bargaining channel unification procedure. The employer thus can refuse to bargain with all unions other than the representative union.
Its representative status is effective until the end of the term of the
relevant collective agreement, if the term is for 2 years. If the term
for the agreement is less than 2 years, then the representative union
retains its status until 2 years from the effective date of the agreement. However, even after the expiration of its representative status, the representative union maintains its status with respect to the
implementation of existing agreements until there is a newly selected representative union.

B. Rights and Obligations
Because the representative union obtains its party status through
the single-channel bargaining system, the participating unions are
deemed to have delegated their rights to the representative union,
and the representative union is given substantive new legal status
and an independent position. Accordingly, the representative union
is the party to collective bargaining, the party with signature rights
to the resulting agreement, the party with standing to claim unfair
labor practice, and the party to carry out activities related to labor
disputes. More detailed rights and obligations are as follows.
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▪ The bargaining representative shall bargain with each other in
good faith and sincerity and make a collective agreement, and
shall not abuse their authority.
▪ The bargaining representative shall have the responsibility to
direct, manage, and supervise industrial action to be conducted in
compliance with the related laws.
▪ Union members shall not take part in any industrial action that is
not led by the bargaining representative.
▪ The bargaining representative shall not take industrial action in
order to demand and achieve wage payment for the period of industrial action.
▪ The bargaining representative shall not discriminate against trade
unions participating in the procedure for determining the bargaining representative union or their members without reasonable
grounds.
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8. Duty of Fair Representation
A. Overview
Under TURLAA, the duty of fair representation refers to the duty
not to discriminate against the participating unions without reasonable grounds (Section 29-4). The statue imposes this duty on the
representative union in order to protect the minority participating
unions, and prohibits discrimination against the non-selected unions and their members who have participated in the bargaining
channel unification procedure.

B. Who Owes the Duty
The representative union and the employer(s) owe this duty to participating unions. The duty is imposed on the employer because,
although the representative union owes the same duty, it needs the
employer’s cooperation in substantially satisfying this duty, and
because the employer can also breach this duty under certain circumstances.

C. Details of the Duty
Under this duty, the representative union shall not conduct the bargaining unfairly or enter into an unfair collective agreement. Furthermore, it shall not discriminate against minority unions in dispute resolution, implementation of collective agreement, or union
activities without reasonable grounds.
The term “reasonable grounds” means without arbitrariness, bad
faith, or lack of sincerity, and the existence of reasonable grounds
is determined case by case, considering all the factual circumstances.
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Whether there are reasonable grounds
▪ Substantive reasonableness: The cause for discrimination and
the purpose of discrimination shall be considered. If the disparity
is in working conditions such as salaries, it should be considered
whether it is causally related to union membership or whether it
is caused by objective factors such as the amount and the nature
of work, the intensity of work, the scope of work, or the details
of work.
▪ Procedural reasonableness: In determining whether the representative union has satisfied the duty of fair representation, issues
related to whether it sincerely entertained the proposals by participating unions and to whether it put efforts in reflecting those
proposals in collective bargaining must be reviewed. Furthermore, whether it provided sufficient explanation for why it could
not implement the proposals by minority unions, whether it tried
to provide accurate information, or whether it tried to hide information from the minorities shall be considered as well.
Examples of breach of duty
If minority unions have requested in writing several times that the
representative union entertain their proposals on collective bargaining and wage changes, but the representative union has conducted no bargaining on those proposals until the date of collective
agreement, and has never reported to the minority unions the details or the results of the collective bargaining, the representative
union will be found to have breached its duty of fair representation,
because it will be hard to say that it has functioned as a fair representative by entertaining proposals, attempting in good faith to
implement the proposals, and providing the minority unions with
notices about the process.
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If a collective agreement provides that only the representative union has the exclusive right to maintain and use union office spaces,
it will be a discrimination against minority unions with no reasonable grounds.

D. Remedies for Breach
If the representative union breaches it duty and discriminates
against minority unions and their members, the injured unions can
request a remedy from the LRC within 3 months of the discriminatory conduct. If the LRC finds discrimination without reasonable
grounds, it shall issue an injunctive order.
The parties with standing to seek this remedy are all the unions,
except the representative union, that have participated in the selection process. Accordingly, individual union members have no
standing.
The appeals procedure regarding the order or the decision by the
LRC on this issue follows the procedure for the remedy on unfair
labor practices.
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9. Collective Bargaining for Public Employees
and Teachers
A. Overview
The Korean Constitution provides that “[o]nly those public officials who are designated by Act, shall have the right to association,
collective bargaining and collective action” (Article 33(2)). Section
5 of TULRAA in turn provides that “workers are free to organize a
trade union or to join it, except for public officials or teachers who
are subject to other enactments.”
Although public officials and teachers are obviously workers, due
to the nature of their jobs the above laws anticipated that their labor relations would be governed by separate legislative action. In
actuality, labor activities by public employees and teachers were
long prohibited. Only very recently have their union activities been
permitted.

B. Public Officials
The labor rights of public officials are set forth in the Act on Establishment and Operation, etc., of Public Officials’ Trade Unions,
which became effective in 2006. This law is unique in that it permits the right to association and collective bargaining only to middle- and low-ranking public employees, and that it does not permit
the right to collective action. The organization rate for public employees unions is much higher than for other unions, and is increasing continuously. In addition, there are more public employees unions than teachers unions because public employees can organize at the level of the workplace.
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Table 2. Organizational Status of Public Employees Unions
Year

No. of unions No. of members

Organization
rate (%)

No. of eligible
public
officials (1,000)

2007

98

173,125

59.7

290

2008

95

215,537

72.1

299

2009

95

158,910

53.1

299

2010

96

164,147

55.6

295

2011

99

165,566

56.1

295

Note. From Ministry of Employment and Labor.

Parties to collective bargaining
The representative of a union for public officials has the right to
bargain with the representative of the government designated to the
basic bargaining unit over issues concerning members’ welfare and
other working conditions and to enter into a collective agreement.
Because the delegation of power provisions under TULRAA does
not apply to public officials unions, the unions cannot delegate
their powers to a third party. However, the governmental representative can, if needed, delegate its powers to another governmental agency that is not a party to collective bargaining, or to another
governmental representative.

Matters subject to collective bargaining
The objects of collective bargaining, or the matters subject to collective bargaining, are those issues related to the management of
unions and to working conditions including welfare, salaries, and
the like. However, those issues concerning the governmental agency’s management and operation, including recruitment and policy
decisions pursuant to other laws, are not proper subjects for collec30
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tive bargaining. More specifically, the following items cannot be
subjects of collective bargaining.
▪ Issues concerning policy decisions such as planning of policy or
development of plans;
▪ Issues on hiring of governmental officials or on transfer and advances of governmental personnel;
▪ Issues concerning the government’s structure and number of officials;
▪ Issues on budget planning and implementation;
▪ Issues on litigation to which the governmental agency is a party;
and
▪ Other issues on the management and operation of the agency.
Procedure for collective bargaining
▪ A public officials union shall form a bargaining committee with
the representative of the union and the members.
▪ The representative of the union shall submit a written request for
bargaining to the authorized representative of the government.
The representative of the government shall disclose this request
so that all concerned unions can participate.
▪ The representative of the government, if there are multiple unions, can request a unification of bargaining channels, and can refuse to bargain until there is a single channel of bargaining.
Effects of collective agreement
Among the terms of a collective agreement, those terms that are set
forth or regulated by other laws, rules, or budget directives are not
effective as terms of a collective agreement. Since these terms are
governed by the national legislature, even where they are included
in a collective agreement, their effects are nullified.
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C. Teachers
Teachers’ rights to collective bargaining are recognized in the Act
on Establishment and Operation, etc., of Trade Unions for Teachers, which became effective in 1999. This law is limited to teachers
at elementary, middle, and high schools; those who teach at universities and colleges are excluded. The organization rate for
teachers is still much higher than that for ordinary workers, but the
rate has decreased.
Table 3. Organizational Status for Teachers
Year

No. of unions

No. of members

Organization
rate (%)

No. of eligible
teachers (1,000)

2007

9

98,649

24.0

411

2008

10

92,877

22.2

419

2009

11

82,324

20.7

398

2010

11

75,425

19.0

396

2011

11

74,465

18.0

396

Note. From Ministry of Employment and Labor.

Teachers unions are, like their counterpart, public officials unions,
unique in that they have the rights to association and collective
bargaining, but not the right to collective actions. Some important
issues with respect to collective bargaining are as follows.
Parties to collective bargaining
The representative of a trade union for teachers shall have the authority to bargain and conclude a collective agreement with regard
to the improvement of the economic and social status of teachers,
such as wages, working conditions and welfare, and so forth, with
the Minister of Education, the superintendent of the city and pro32
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vincial office of education, or the person who establishes and runs
the private school. In the case of private schools, the persons who
establish and run such schools shall participate in negotiations at
the national level or at the city or provincial level (The Act on Establishment and Operation, etc., of Trade Unions for Teachers,
Section 6(1)).
As discussed above, for public school teachers, the corresponding
party is the Minister of Education, the superintendent of the city,
and the provincial office of education. For private school teachers,
the bargaining partners are the association of private schools at the
national level or at the city or provincial level.
As the delegation provision of the TULRAA does not apply to
teachers’ union, such unions and their bargaining counterparts
cannot delegate their authority to bargain collectively and to enter
into collective agreements to a third party.
Matters subject to collective bargaining
The matters subject to collective bargaining for teachers are basically those related to union activities and working conditions, including welfare and salaries. Unlike the unions for public employees, the teachers unions are less limited in terms of subject matter,
but terms in collective agreements that are set forth or regulated by
other laws, rules, or budget directives are not effective as terms of
a collective agreement.

Procedure for collective bargaining
▪ A teachers union shall form a bargaining committee with the representative of the union and the members.
▪ If there are multiple unions, they shall form a single channel for
bargaining and request bargaining. For the process on selecting a
33

The Legal System of Collective Bargaining in Korea : An introductory Guide

single channel, unlike other unions, they are not subject to any
specific limits.
▪ When the unions and the Minister of Education, the superintendent of the city, and provincial office of education or the private
school associations bargain collectively, they shall bargain in
good faith in consideration of the opinions of the public and of
parents. They consider the opinions of the public and of parents
by conducting surveys or hearings either individually or jointly.
Effects of collective agreement
As with public officials unions, the terms in teachers’ collective
agreements that are set forth or regulated by other laws, rules, or
budget directives are not effective as terms of a collective agreement. However, the Minister of Education, the superintendent of
the city, and provincial office of education or the private school
associations shall try in good faith to implement those terms that
are not effective as terms of the agreement.
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10. Summary and Conclusion
So far, we have reviewed collective bargaining practices in Korea,
with a focus on the relevant parties, the principles of bargaining,
the subjects of bargaining, and the single-channel bargaining system.
First, most collective bargaining in Korea is bargaining by enterprises, as a result of the tendency for unions to organize by enterprise, yet the organization rate for unions is decreasing, thereby
causing inefficiency in the collective bargaining process in Korea.
In addition, in Korea there is a clear distinction between the parties
and the persons in charge of bargaining, with distinctive legal consequences. The person in charge of bargaining for a union, that is,
the union representative, is given the rights both to bargain and to
enter into a collective agreement, and any contrary union rules are
nullified. This shows Korea’s focus on and tendency toward efficiency of collective bargaining.
The matters subject to collective bargaining are narrowly defined
to include those issues related to working conditions and to the
operation of unions over which the employer has control. Therefore, if a union requests bargaining on issues not covered and then
initiates collective action, there is a high probability that it will be
deemed an unlawful industrial action.
As for the principles of collective bargaining, the duty to bargain in
good faith is imposed on both parties, yet the consequences of a
breach are different. For employers, a breach constitutes unfair
labor practice. For unions, the duty has only a declaratory effect.
If an employer refuses to bargain without good cause after the relevant union properly requests bargaining, there are speedy remedies available from the LRC. In addition, other civil remedies are
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available. What is unique for Korea, in contrast to other jurisdictions in the world, is that it also imposes criminal liability by treating unfair labor practice as a crime.
Some of the most meaningful and significant changes in the collective bargaining in Korea are the recognition of multiple unions
and the introduction of the single-bargaining-channel system.
Since these are very recent developments, several problems related
to operation and implementation have emerged, and the number of
disputes among unions related to the bargaining channel unification procedure has increased.
As for public officials and teachers, although they are clearly
workers as defined by law, their unions are regulated and governed
differently through separate statutes with different treatments on
the issues such as the parties to collective bargaining and the matters subject to collective bargaining. Such different treatments are
due to the public nature of their jobs.
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